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Frederick Voltz et al.
v.

StephaniJohn et al.

against1. New Trial—verdict the It notevidence. is error for a tocourt refuse
verdict, testimony partset ato aside when the on the of the defendant is in direct

plaintiff; credibilityconflict with that of the the being,the witnesses suchof in
case, point finding jury case,the on which the of the must turn. And in such

thoughthis court will the judgment,not reverse even it would have been better
satisfied, had the verdict been otherwise.

whom, by2. givenEvidence—what not conclusiveas to credit was a vendorfacts
goods. brought by , partners,In an Bagainstaction A and C recover fortoof

goods them, proof conflicting,allegedcertain to have been sold to and the was
them, Meld,givenas to whether hadthe credit for the same been to or to one D.:

,goodsthat the mere fact that D thethe were delivered to and bills for the same
name,made out in givenhis was not that was toconclusive evidence the credit

for,question determine, uponhim. That jurywas the theto the whole of
evidence.

ease,3. Instructions—In it was notsuch error for the court to refuse an
jury, theyto if goodsinstruction the that thefound were delivered to D and

name, maintained;inthe bills made out his that the suit could not be nor an
instruction, they evidence, goodsthat if from thatbelieved the the were deliv-

upon , partners, recoveryered to D the of B of the aorder one notcould be
guchhad; instruction, given,as them; beinglatter if would have misled there

proof partners delivery goodsthat both of the the theauthorized of to D.

Appeal thefrom Court ofSuperior Chicago.

was an of inThis action theassumpsit, brought Superior
theCourt of JohnChicago, by and Jacobappellees, Stephani

Frederick Yoltz andStephani, Schaffner,against Philip appel-,
recover for a billlants, to of haveto been soldgoods alleged

them to The case was tried before a whoby appellants. jury,
found a verdict for the A motion for a new trialplaintiffs.

which the courtmade,was and renderedoverruled, judgment
verdict;on the the defendants to thiswhereupon appealed
The facts in thecourt. case are stated in the opinion.
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theB. forHosmee,Mr. C. appellants.

Bunyon for theMessrs. & Avert, appellees.

of thedelivered the Court:WalkerMr. Justice opinion

the below,'to the of courtWe are asked reverse judgment
firstnew trial. Theto abecause that court refused grant
thefails to sustainthat the evidencerelied is,ground upon

- theat whetherwas,verdict. The issue appellantsquestion
or thethe in whetherwere the of goods question,purchasers

Frederick, the brother-sold and the credit towere givengoods
dealers,were liquorin-law of Yoltz. It thatappears appellees

ofmerchants in theand that were commission cityappellants
and Litchen-inChicago, engaged buying selling produce.

hethe oftestified, 1865,that about 9th October,dayberger
a billsaw Yoltz in aboutstore,appellees’ talking purchasing

' thehe,in atafterwards,of for Thatliquors parties Michigan.
suitthisof the bills whichpresented uponrequest appellees,

at he thenoffice;was to thatSchaffner,brought, appellants’
said all few butit was and would be in a theyright, days,paid
were then short of money.

November, 1865,witness that in orAnother testified October
the and Yoltzwas when bill,Stephani presentedpresenthe

months;he init all and that would it threesaid was right pay
the ofsaid If evidencethat that wasStephani satisfactory.

little theis is but doubt ofcredited,these witnesses to be there
Fromthe this account.of for ofliability paymentappellants

it, there could be that Shaffnerno doubt expressly recognized
its was whenthe for and that Yoltz presentliability payment;

states,furtherand the first witnessthe were purchased;liquors
a ofstated that he billthat Yoltz to purchased goodsStephani,

in is consideredfor and when this statementparties Michigan;
thewitness,evidence that Yoltz saidwith the the secondof

itmonths,in three maybill was correct and he would itpay
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be inferred that Yoltz also thereasonably liabilityrecognized
of ifhimself, not his firm, for its TJncontradictedpayment.
or the could arrive at no otherunimpeached, jury conclusion,
from this evidence, than that were to for theappellants pay
liquors.

It is, that this evidence ishowever, theurged, overcome, by
fact that the bills were made out in the name of Frederick,
and to him at in where heHancock, wasshipped Michigan,

and hebusiness, swears that he thedoing purchased goods;
that had to do with theirappellants nothing purchase, except
that he wrote that he hadthem ordered the andgoods, wished
them to see them to him. There is no doubt but thisshipped
evidence tends to contradict that introduced Itby appellees.

a thewas, for determination of the tohowever, question jury,
which would credit. And thethey isgive although question

no means free from doubt, and we wouldby havealthough
been better satisfied had the verdict been the other stillway,
we do not feel warranted in that the is notverdictholding
sustained the evidence.by

The to be determined to thewas, whom credit wasquestion
And the the of thegiven. on books creditorordinarily, entry

sheds case,en such But in this didlight questions. appellees
not their didnor call for theirbooks,present appellants pro-
duction. We theare, therefore, of benefit of thedeprived
evidence theirwhich wouldhave afforded.production Although
it be the fact that the bills were made out in the name of Fred-
erick as the still under thethat, affordscircumstances,purchaser,
but inconclusive to determine that the credit beenhadground

to him, and seems to have been the factovercomegiven by
that the bills were to and seem topresented appellants, they
have their for theirrecognized liability payment.

it that Frederick hadAgain, previouslyappears purchased
cash;of but had to that timeliquors appellees, always, paidup

and no is theirthe in the mode offorexplanation given change
firstIt also that bill,hedealings. when theappears purchased
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Voltz went with him to from which it beappellees, may
inferred that were to him until hiscredit,they unwilling give

inbrother-in-law some in the andway transaction,participated
the declarations of would seem to indi-subsequent appellants
cate that became thefor of thethey responsible payment goods.
At least the were not unwarranted in atjury that con-arriving

all of the circumstances ofclusion, from -the case.
■■It is insisted that the incourt below erred, torefusing give

ofthe first and second instructions. areappellants’ They
these:

“1. The ate instructed ifthat find that thejury they goods
in were delivered to Lewis andquestion Frederick, the bills of

of the outsale same were made the in the nameby plaintiffs
Frederick,of said that then the saidthey may Fred-presume

■erick was the and this suit cannot bepurchaser, maintained
these defendants.”against

“2. The are further instructed that if believejury they from
the evidence, said deliveredthat said saidplaintiffs to.goods

on order ofFrederick, Voltz, said defendants,the of it isone.
not on if thedefendants, find that thesebinding these jury
defendants were at that intime the commis-partners produce
sion and not thenbusiness, dealers in and this suit can-liquors,

benot maintained.”
While the fact that the bills were made out thein name of

and the wereFrederick, delivered wasto evidencegoods him,
him,to that the credit was to still it wastending prove given

and itconclusive,not was a for the determination ofquestion
the the itwhether which was over-createdjury, presumption
come other inevidence the case. The first of these instruc-by
tions would have excluded the other evidence from the consid-
eration of the It would have the tojury. only required jury
find that the werebills made in the name of Frederick and
the were delivered to to have found forhim,goods appellants.
This instruction would have excluded asthe to whominquiry
the credit was really given.

8—46th III.
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to mislead thewas calculatedThe second instruction jury.
that thefoundgiven, them,if have directed if theyIt would

wouldYoltz,the order of the firmwere delivered ongoods
if it was with-true,no bewould, doubt,not be bound. This'

tend-but' there was evidencethe of hisout authority partner;
or at least ratifiedthat it authorized,to show was probablying

thesewhen the firm wouldSchaffner he that payby agreed
it isconsent, notbills. Had Yoltz acted without his probable,

thehe wouldwhen the bills were recognizepresented, .that
firm, The didthe for their court rightof payment.liability

the of theandinstructions,in to these judgmentrefusing give
is affirmed.court below

Judgment affirmed.

MaxwellWilliam

v.

D. Vansant.William

county. date of theprocessto send out At thePractice—jurisdiction1. of
blank,notes, in and the commence-which were endorsedassignment of certain

county,suit, in where were exe-assignorthe lived La Salle the notesment of the
Held,cuted, county: by assigneein aassignee in Marshall suit thethe livedand

county itsthat Court Marshall not sendagainst assignor, the Circuit of couldthe
county onLa Salle for service the defendant.summons into

Promissory siyned atbe to havebeenpresumed2. Notes—endorsedin blank—will-
pre-blank,in will becase,In the is itplace date. such where endorsementof

date,place ofat the their in the absenceassignedsumed ofthat the notes were
contrary.proof to the

negotiablemay The3. in blank—what be in. holder ofSIme—endorsed filled
blank, upmay undertakingthe as is con-paper in fill blank with suchendorsed

;partiesthe intention of the butwith the nature of the instrument andsistent
liability ofchange enlargehe or the the endorser.cannot


